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The Texas A&M University System

Contract for Collection of Accounts

Form approved by Office of General Counsel. No changes may be made without prior approval of Office of General Counsel. Upon execution by University, forward this form to the Office of General Counsel to be sent to the Attorney General’s Office. After execution by the Attorney General, the contract will be returned to the University to be executed by Collector. Collector should NOT execute this contract prior to Attorney General approval!
This Contract (“Contract”) is made and entered into by and between ___________________, (“UNIVERSITY”) and ___________________, (“COLLECTOR”).

UNIVERSITY has one or more of the following: Perkins Accounts (formerly National Defense/National Direct Student Loans), Health Profession and Nursing Loan Programs, Federally Insured Student Loans, Book Store Charges, Board Accounts, Accounts and Notes Receivable, Student Accounts, Short-Term Loans, Emergency Tuition Fund Loans, Housing Accounts/Dormitory Rent, Returned Checks, Tuition Loans and other forms of delinquent accounts receivable including overawards and overpayments not reimbursed which it desires collected and COLLECTOR desires to collect such unpaid accounts as may be referred to COLLECTOR by UNIVERSITY.  This Contract incorporates by reference the Request for Proposals issued by UNIVERSITY, dated ________________, 20___, and the proposal submitted by COLLECTOR to UNIVERSITY.  In the event of any conflict, the provisions of this Contract prevail.

I.  
TERM.  The term of this Contract is from ________________, 20___, to ________________, 20___.  Upon the expiration of this Contract and if both parties agree, this Contract may be renewed upon the same terms and conditions, so long as the initial term and any subsequent renewal periods do not exceed five (5) years.  This Contract may be terminated at the option of either party by written notice given at least thirty (30) calendar days prior to the date of termination.  UNIVERSITY reserves the right of immediate cancellation due to non-performance of, or non-adherence with any term or condition of this Contract.  If this Contract terminates, or if COLLECTOR goes out of business, no longer performs such collection services, or files a petition under the Bankruptcy Code, then COLLECTOR shall, within sixty (60) calendar days of any such event, return to UNIVERSITY all records relating to its collection activity on behalf of UNIVERSITY as well as all funds collected from debtors on behalf of UNIVERSITY.  COLLECTOR will not be entitled to a collection fee on monies received for any account after any expiration or termination of this Contract.

II.  
COLLECTION FEES.  COLLECTOR’S compensation for services rendered under the terms of this Contract will be a maximum of ______% of the total amount collected for the first referral.  The collection fee for second referral accounts will be a maximum of ______% of the total amount collected.  Accounts sent to COLLECTOR for the first time are first referrals.  To the extent allowed by the debtor’s signed agreement or as otherwise authorized by law, this collection fee is to be collected in addition to the balance due.  Such fee will be the sole consideration paid COLLECTOR by the UNIVERSITY regardless of the type of account or collection effort.  UNIVERSITY will not be liable for any cost or expense incurred by COLLECTOR in the collection of accounts.  No collection fees will be paid to COLLECTOR on either: (1) accounts on which UNIVERSITY receives payment prior to any collection efforts being performed by COLLECTOR; or (2) accounts which are deferred, postponed or canceled by UNIVERSITY in its sole discretion.

III.
DUTIES OF COLLECTOR:  COLLECTOR agrees to:
1.
Accept for collection and pursue diligent collection efforts, in accordance with the terms and conditions set forth in this Contract, regarding the accounts which UNIVERSITY chooses to refer to it for collection without regard to the amount of the account.
2.
Implement thorough collection procedures, including telephone calls, mail efforts, and skip tracing wherever necessary, in order to achieve a maximum recovery of any referred delinquent accounts.  COLLECTOR’S collection efforts must be conducted through proper and lawful means without threats, intimidation, or harassment of the debtor in full compliance with the Fair Debt Collection Practices Act (FDCPA) and any other applicable federal or state law.  COLLECTOR’S employees and agents, when communicating with any individual with respect to a debt, either by telephone, correspondence, or otherwise, shall truthfully state who they are and who they are employed by, and not, in any manner, mention The Texas A&M University System (“TAMUS”) or any TAMUS member or component except in explaining to whom the debt is owed.
3.
Comply with the Family Education Rights and Privacy Act (FERPA) and any other applicable federal or state law, and not disseminate any information received from UNIVERSITY to any third party without written consent from UNIVERSITY, all such information to be held in the strictest confidence and used solely for collection efforts and for no other purpose.
4.
Comply with all applicable provisions of Title IV of the Higher Education Act of 1965, as amended and as set forth in 34 CFR §668.25, with respect to any collection of student loans.
5.
Reports:
a.
Acknowledgment.  Provide UNIVERSITY a letter acknowledging each account received for collection within ten (10) business days of receipt which will further reflect the principal, interest, late charges, collection costs, and total amount placed for collection.
b.
Debtor Status Report.  Provide a quarterly Debtor Status Report on all accounts placed.  The Report must be issued on the tenth (10) business day of March, June, September, and December.  Individual or cumulative Debtor Status Reports may be requested at any time and must be issued within five (5) business days.
c.
Fiscal Year Report.  Provide by November 1st of each year a Fiscal Year Report based on data generated by COLLECTOR to assist UNIVERSITY in preparing information required by State and Federal governmental entities and agencies.
6.
Correspondence:
a.
When utilizing correspondence, use only correspondence of which the format has been approved by UNIVERSITY.  Samples of all correspondence will be submitted to UNIVERSITY for written approval and upon approval may be used during the collection process by COLLECTOR.  COLLECTOR will copy UNIVERSITY on all correspondence sent to a third party regarding any account placed with COLLECTOR by UNIVERSITY.  UNIVERSITY reserves the right to rescind any previously provided approval.
b.
Prepare and mail delinquency notices in compliance with due diligence requirements of the U.S. Department of Education and the Department of Health and Human Services.
c.
Prepare and mail payment notices to each debtor at monthly, bi-monthly, quarterly, semi-annual, or annual intervals as may be instructed by UNIVERSITY.
d.
Prepare and mail to each debtor in repayment status a notice of grace period expiration, in accordance with then current due diligence requirements for such accounts.
7.
Remit by wire transfer to UNIVERSITY, by the twentieth (20th) day of each month, all monies collected for UNIVERSITY during the preceding calendar month, taking care to insure all debtor checks have been cleared on or before such date, together with an itemization of the payments received for each account.  The itemization will feature debtor’s name, account number, amount collected and whether or not the account has been closed.  COLLECTOR’S statement for payment must accompany the itemization.  The amount due to COLLECTOR will then be paid by UNIVERSITY within thirty (30) calendar days following the receipt of COLLECTOR’S statement.
8.
Not charge a collection fee for cancellations, deferments, or postponements approved by UNIVERSITY.
9.
Make every effort to collect accounts prior to making recommendations to file suits on such accounts; however, COLLECTOR has no authority to file suit on any account referred by UNIVERSITY.  The filing and prosecution of lawsuits will be in accordance with policies established by the Attorney General of the State of Texas.
10.
Not accept any compromise settlement on any account without prior written approval of UNIVERSITY.
11.
Immediately suspend collection efforts either temporarily or permanently on any account upon notification by UNIVERSITY.
12.
Maintain company records on such accounts in a manner as to be auditable, and allow audit by UNIVERSITY or its representatives any time during normal business hours.  COLLECTOR further understands that acceptance of funds under this Contract constitutes acceptance of the authority of the Texas State Auditor's Office, or any successor agency (collectively, “Auditor”), to conduct an audit or investigation in connection with those funds pursuant to Section 51.9335(c), Texas Education Code. COLLECTOR agrees to cooperate with the Auditor in the conduct of the audit or investigation, including without limitation, providing all records requested. COLLECTOR will include this provision in all contracts with permitted subcontractors. COLLECTOR will not destroy any of the records and documents relating to UNIVERSITY accounts until it has received written permission to do so from UNIVERSITY, but in no event less than three (3) years after a particular debtor file is closed.
13.
INDEMNIFY, DEFEND AND HOLD HARMLESS THE STATE OF TEXAS, TAMUS, UNIVERSITY AND THEIR OFFICERS, AGENTS AND EMPLOYEES FROM ANY AND ALL LIABILITY, LOSS, DAMAGE OR EXPENSE INCLUDING REASONABLE ATTORNEY’S FEES AND INVESTIGATIVE EXPENSES THEY MAY INCUR WHICH RESULT FROM ANY CLAIMS AGAINST THEM, INDIVIDUALLY OR SEVERALLY FOR ANY ACTS OR OMISSIONS BY COLLECTOR OR ITS OFFICERS, AGENTS OR EMPLOYEES IN THE PERFORMANCE OF THIS CONTRACT.
14.
Not assign this Contract, in whole or in part, without the prior written consent of UNIVERSITY.
15.
Be responsible for ensuring accounts are updated to reflect the amount actually past due.  COLLECTOR shall return an account to UNIVERSITY as soon as the delinquency has been paid.  COLLECTOR must exercise special care to ensure the entire principal with interest and penalties assessed and collection fees, as authorized by the debtor’s signed agreement or as otherwise authorized by law, have been paid before informing the borrower or debtor that the debt is paid in full.
16.
Reimburse UNIVERSITY for any amount which becomes uncollectible or which is lost due to any act or omission of COLLECTOR or its officers, agents, or employees.  Such acts or omissions may include, but are not limited to, accepting a compromise settlement for less than the total amount due without authorization of UNIVERSITY, acknowledging a payment constitutes payment in full when in fact the loan or account is not paid in full, and failing to immediately refer any Notice of Bankruptcy to UNIVERSITY.
17.
Suspend action either temporarily or permanently on any account, in whole or in part, referred for collection upon notification to do so by UNIVERSITY, or upon notice of bankruptcy of the debtor, and to return accounts to UNIVERSITY upon request.  Accounts referred to COLLECTOR by UNIVERSITY must be returned to UNIVERSITY if there is no payment activity for twelve (12) consecutive calendar months since date of last transaction.
18.
Forward in full to UNIVERSITY any amounts received by COLLECTOR which are in excess of monies due and payable with an explanation that the amount is an overpayment.  COLLECTOR is not entitled to a collection fee for overpayments and shall not retain any portion of an overpayment.
19.
Promptly cancel and return to UNIVERSITY all accounts on which collection activity has ceased or accounts which are requested to be returned by UNIVERSITY.  COLLECTOR agrees to return accounts with a record of any contacts made with the debtor including current address, telephone number, and any other information that will aid in the future collection of the account.  The transmission of such information is part of the service to UNIVERSITY that COLLECTOR agrees to perform.
20.
Appoint in writing at least one representative who will have primary responsibility and authority for UNIVERSITY’S accounts.
21.
Provide written acknowledgment within three (3) business days of receipt of complaints or inquiries transmitted to COLLECTOR by UNIVERSITY which arise out of COLLECTOR’S performance of this Contract, indicating the measures undertaken to resolve the complaint or respond to the inquiry with a time frame for resolution.
22.
Cease any further collection effort on any account COLLECTOR either fails or refuses to return to UNIVERSITY as required by any provision of this Contract and consider the account under the control of UNIVERSITY.  COLLECTOR is responsible for all costs, fees, and expenses incurred by UNIVERSITY in its efforts either in or out of court to obtain the return of accounts.  COLLECTOR is also responsible for any claims or damages which may arise from its failure or refusal to return accounts in a timely fashion.
23.
Acknowledge the right of UNIVERSITY to assign or refer accounts to the U.S. Department of Education or any other entity, commercial or governmental, for collection, and COLLECTOR, upon written notification of such assignment or referral from UNIVERSITY, will close and return the account and will remit any payments received after the date of closing without charging a collection fee.
24.
Represent and warrant that COLLECTOR is in compliance with Tex. Finance Code Chapter 392, and shall provide a copy of its surety bond on file with the Texas Secretary of State to UNIVERSITY upon request.
25.
Represent and warrant that COLLECTOR is and will remain in good standing and comply with all applicable law, and provide a certificate of good standing from the Texas Comptroller, if a corporation, or a certificate of authority from the Texas Secretary of State.
26.
Under §231.006, Texas Family Code, COLLECTOR certifies that it is not ineligible to receive any payment to be made pursuant to this Contract and acknowledges that this Contract may be terminated and payment may be withheld if this certification is inaccurate.
27.
Under Section 2155.004, Texas Government Code, Collector certifies that the individual or business entity named in this bid or contract is not ineligible to receive the specified contract and acknowledges that this contract may be terminated and payment withheld if this certification is inaccurate.
28.
COLLECTOR expressly acknowledges that UNIVERSITY is an agency of the State of Texas and nothing in this Contract will be construed as a waiver or relinquishment by UNIVERSITY of its right to claim such exemptions, privileges, and immunities as may be provided by law.
IV. 
DUTIES OF UNIVERSITY:  UNIVERSITY agrees to:
1.
Periodically place accounts for collection with COLLECTOR, providing the debtor’s name, current address and phone number (if known), account number, principal and interest due, late charges, and collection costs, along with a historical summary of account activity whenever possible.
2.
Grant COLLECTOR the authority to waive collection costs in situations where recovery of such costs is prohibited by law

3.
Advise COLLECTOR within ten (10) business days of receipt by UNIVERSITY of each debtor change of name and/or address.
4.
Include payments received directly by UNIVERSITY for accounts referred to COLLECTOR in the total payments collected which are subject to the collection fee, except as otherwise provided in this Contract.  The UNIVERSITY will within five (5) business days notify COLLECTOR of such payment received by it for an account placed with COLLECTOR.

V. 
INSURANCE AND BOND:
1.
COLLECTOR has and will keep in effect a satisfactory errors and omissions insurance policy in the amount of ____________, which names the UNIVERSITY as an additional insured.  Within ten (10) business days of the effective date of this Contract, COLLECTOR must provide UNIVERSITY a certificate of insurance.  COLLECTOR must provide UNIVERSITY notice of any cancellation of the errors and omission insurance policy within three (3) business days of any cancellation.
2.
COLLECTOR shall maintain a satisfactory blanket employee fidelity bond in the minimum amount of ____________, for the purpose of protecting UNIVERSITY against any loss or failure of COLLECTOR or any of its officers, employees or agents to transmit to UNIVERSITY for any reason the monies collected as required by this Contract.  Within ten (10) business days of the effective date of this Contract, COLLECTOR must provide UNIVERSITY proof of bonding.  COLLECTOR must provide UNIVERSITY notice of any cancellation of any bond within three (3) business days of any cancellation.

VI.  
NON-DISCRIMINATION:  COLLECTOR shall not discriminate on the basis of sex, race, creed, color, national origin or disability in regard to collection efforts and employment decisions.  COLLECTOR must comply with all provisions of Executive Order No. 10925 of March 6, 1961, as amended, and/or the rules, regulations, and relevant orders of the President’s Committee on Equal Employment Opportunities created thereby.

VII.  
DISPUTE RESOLUTION:  The dispute resolution process provided in Chapter 2260, Texas Government Code, and the related rules adopted by the Texas Attorney General pursuant to Chapter 2260, shall be used by UNIVERSITY and COLLECTOR to attempt to resolve any claim for breach of contract made by COLLECTOR that cannot be resolved in the ordinary course of business.  COLLECTOR shall submit written notice of a claim of breach of contract under this Chapter to [TITLE OF OFFICER] of UNIVERSITY, who shall examine COLLECTOR’S claim and any counterclaim and negotiate with COLLECTOR in an effort to resolve the claim.
VIII. 
MISCELLANEOUS:
1.
Independent Contractor.  COLLECTOR, its officers, agents or employees, in the performance of this Contract, act in an independent capacity and not as officers, agents or employees of the State of Texas, The Texas A&M UNIVERSITY System, or UNIVERSITY.
2.
Contingencies.  This Contract is subject to and conditioned upon the express written approval of the Attorney General of the State of Texas.  Should the Attorney General fail to give such approval, this Contract will be null and void.
3.
Notices.
Any notice required or permitted under this Contract must be in writing, and shall be deemed to be delivered (whether actually received or not) when deposited with the United States Postal Service, postage prepaid, certified mail, return receipt requested, and addressed to the intended recipient at the address set out below.  Notice may also be given by regular mail, personal delivery, courier delivery, facsimile transmission, email, or other commercially reasonably means and will be effective when actually received.  UNIVERSITY and COLLECTOR can change their respective notice address by sending to the other party a notice of the new address.  Notices should be addressed as follows:


UNIVERISTY:  












Attention: 









Phone: 


________





Fax:  









E-mail: 






COLLECTOR:












Attention: 









Phone: 


________





Fax:  









E-mail: 




 4.
Governing Law and Venue.  The validity of this Contract and all matters pertaining to this Contract, including but not limited to, matters of performance, non‑performance, breach, remedies, procedures, rights, duties, and interpretation or construction, shall be governed and determined by the Constitution and the laws of the State of Texas.   Venue for any action or claim brought under this Contract shall lie in ____________ County, Texas.
5.
Grammatical Interpretation.  Whenever the singular number is used, it includes the plural, and the masculine gender includes the feminine and neuter gender.
6.
Headings.  Headings are for reference and will not be construed to limit or alter the meaning of the provisions of this Contract.
7.
Entire Agreement.  This Contract constitutes the entire agreement between the parties and will not be explained, modified, or contradicted by any prior or contemporaneous negotiations, representations, or agreements, either written or oral.  This Contract may be amended only by a subsequent written instrument.
8.
Parties Bound: This Contract is binding upon and inures to the benefit of the Parties and their respective heirs, executors, administrators, legal representatives, successors in interest or office, and assigns (but this Section does not constitute permission for an assignment).
9.
Saving Clause.  Should any clause in this Contract be found invalid by a court of law, the remainder of this Contract will not be affected and all other provisions in this Contract remain valid and enforceable to the fullest extent permitted by law.
10.
Time of Essence.  Time is of the essence in the performance of this Contract.
IN WITNESS WHEREOF, the UNIVERSITY has executed this Contract in duplicate originals on ________________, 20___.

UNIVERSITY
________________________________________
Print:
________________________________
Title:
________________________________

IN WITNESS WHEREOF, the COLLECTOR has executed this Contract in duplicate originals on ________________, 20___.

COLLECTOR
________________________________________
Print:
________________________________
Title:
________________________________

APPROVED AS TO FORM:
__________________________________

Ronald DelVento
Chief, Bankruptcy & Collections Division
Office of the Attorney General
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